SUBCONTRACT

between

The University of Miami

And

     
This is a cost-reimbursement Agreement between The University of Miami, hereinafter,  “Miami,” and       hereinafter, “Subcontractor,” for the performance of services on a project entitled,       hereinafter, “Project.”   This Agreement is funded under the authority of Prime Award Number       appended hereto as Exhibit A.

The Prime Award CFDA (Federal) number (if applicable) is:      
The Prime Award CSFA (Florida) number (if applicable) is:      

If this agreement is awarded from American Recovery and Reinvestment Act (ARRA) funds it will be indicated here       
 

I. SCOPE OF AGREEMENT.  The Subcontractor shall provide the necessary personnel, equipment, facilities and supplies to perform the services described in the Statement of Work and appended hereto as Exhibit B.
II. REPORTS AND DELIVERABLES. Subcontractor shall submit performance reports as mutually agreed between Miami’s Principal Investigator and Subcontractor’s Principal Investigator and incorporated in the Statement of Work, appended as Exhibit B.  Final performance, invention, property, invoices and/or financial reports shall be submitted within 60 days of the end date stated in section III.

III. PERIOD OF PERFORMANCE.  Performance of this Subcontract shall begin       and shall not extend beyond the estimated completion date of       unless further extended by amendment of the Subcontract, which shall be in writing and signed by all parties to this Agreement.

IV. COST PRINCIPLES AND ALLOWABLE COSTS.  Subcontractor costs under this agreement must comply with the following principles:  

· Allowability – costs must be reasonable and necessary for the performance of the Project.

· Allocability – costs must bear a direct relationship and directly benefit the performance of the Project.

· Consistency – costs must be given consistent treatment through application of those generally accepted accounting principles appropriate to the circumstances.
· Conformance – costs must conform to any limitations or exclusions set forth in federal circulars (see Attachment 1), Federal laws, State or local laws, sponsored agreements or other governing regulations as to types or amounts of cost items.
· Cost must be net of applicable credits.
· Costs must be documented in accordance with US Office of Management and Budget (OMB) Circular A-110, “Uniform Administrative Requirements” for non-profit organizations, including institutions of Higher Education, Hospitals and Other Nonprofit Organizations or the A-102, “Common Rule for State and Local Governments,” as applicable.
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V. METHOD OF PAYMENT.  The total of this subcontract shall not exceed $      for the period stated in Section III.  Reimbursement by Miami will be in accordance with the Subcontract budget as submitted by Subcontractor and approved by Miami and attached hereto as Exhibit C and provided that:  

1. Total costs does not exceed the total amount stipulated in this Agreement, and;

2. Such costs are incurred in accordance with the applicable cost principles and Subcontractor’s established policies and procedures.

Miami shall not, in the absence of a formal amendment to this Subcontract, be obligated to reimburse the Subcontractor for costs in excess of the total amount specified in this section and the budget attached as Exhibit C.

Subcontractor shall submit invoices to Miami for reimbursement at least quarterly, but no more often than monthly.  Costs must be identified on each invoice by cost category similar to the budget in Exhibit C, in sufficient detail for post audit review.  Invoices, in duplicate, shall be submitted on Subcontractor’s billing forms to the Miami Principal Investigator for review, approval and subsequent submission to Miami’s Accounts Payable Office for payment.

The Miami account number,      , assigned to this agreement must be included in the invoice. 

Miami will make payment on all invoices submitted in accordance with the terms of this Agreement.  The final invoice, clearly marked FINAL, must be submitted within 60 days after the termination of this Agreement.  Miami’s payment of the final invoice shall constitute complete satisfaction of all of Miami’s obligations under this Agreement and releases and discharges Miami from all further claims and obligations under this Agreement.  In the event that Subcontractor does not submit a final invoice within 60 days of the end of this agreement, any remaining dollar balance in the agreement will revert to Miami.

VI.  REBUDGETING OF FUNDS.  All applicable provisions for rebudgeting of the Prime Award, Exhibit A, shall be binding upon the Subcontractor and the Subcontractor agrees to comply with same as follows:  

(i)
Where the prime award is from Federal sources and awarded under Federal Demonstration Partnership (FDP) terms, Subcontractors entitled to the authorities under the FDP as listed in the web site http://thefdp.org/, are subject to the same rebudgeting authorities allowed by the Prime Award.  

(ii)
Where the Subcontractor is not entitled to the authorities under the FDP, or the prime award is not from Federal sources; Subcontractor is authorized to rebudget funds between the cost categories reflected in the budget (Exhibit C) up to an amount equal to ten percent (10%) of the total approved budget.  Revisions in excess of this limit or involving the addition of budget categories require the prior written permission of Miami.

VII. GRANT-RELATED INCOME.  The Subcontractor agrees to utilize any grant-related income received in connection with this agreement to offset expenditures of the Project unless the Prime Award specifies a different method of use.  The Subcontractor further agrees to maintain appropriate records on the receipt and utilization of such income and to include this information in the invoices submitted to Miami in order to enable Miami to fulfill its responsibility under the Prime Award.  
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VIII.  PRINCIPAL INVESTIGATOR and AUTHORIZED OFFICIAL

For Miami 

i. Principal Investigator      
Address        
Telephone      
  City, State      
Fax       

  Zip      
Email Address:      
ii. Authorized Institutional Official      
Address        
Telephone      
City, State      
Fax      
Zip      
Email Address:      
For Subcontractor

i. Principal Investigator *      
  Address        
Telephone      
  City, State      
Fax      
  Zip      
Email Address:      
    *A change in the Subcontractor’s Principal Investigator requires prior written approval of Miami. 

ii. Authorized Institutional Official      
Address        
Telephone      
City, State      
Fax      
Zip      
Email Address:      
IX. ACCOUNTS, RECORDS and AUDITS.  The Subcontractor shall maintain records and accounts necessary to assure a proper accounting of the funds awarded under this subcontract.  Miami, and/or the Prime Awarding agency, or any of their duly authorized representatives, shall have access to any books, documents, computer and paper records of Subcontractor which are directly pertinent to this subcontract.  Such access to documents and records will be for the purpose of conducting audits, examinations, excerpts and transcriptions until the expiration of three years after the end of the budget period, or longer, if stipulated in the Prime Award.  If an audit begins, such documents and records must be maintained until the audit is completed and all resulting questions are resolved. 

The Subcontractor assumes sole responsibility for reimbursement to Miami, or to the federal, state, local government or private agency, whichever is appropriate, of a sum of money equivalent to the amount of any expenditures disallowed or rescinded plus any penalties or fines related to the disallowance.  Disallowances can be the result of an adverse finding due to an audit, examination or inquiry performed under current regulations or requested by Miami, the funding agency, or any other authorized agency.  Adverse findings are generally due to expenditures made not deemed in compliance with the applicable cost principles and/or regulations of the funding agency, the provisions of the Subcontract and/or the Prime Award.  Amounts rescinded can be the result of actions of the Prime Awarding agency, or Miami.
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As a condition of receiving this Subcontract, Subcontractor acknowledges that federal or state awarding agency, their audit agencies, and Miami’s auditors and/or internal auditors may be granted access to records and documents of Subcontractor and Subcontractor’s independent auditors workpapers as necessary to comply with audit requirements as stated in the next section.

Audits   

Federal Prime Awards
Subcontractors who expend $500,000 or more in Federal awards in a fiscal year, are required to have an audit performed in accordance with the provisions of Office of Management and Budget (OMB) Circular A-133, as revised “Audits of States, Local Governments, and Non-Profit Organizations.”  The Subcontractor agrees to provide Miami with copies of its independent A133 auditors’ report.  A certification signed by the Subcontractor that an A-133 audit was completed and stating that there were no material findings in the audit report, or if immaterial findings were found, that they had no effect on this Subcontract can be substituted for the audit report.  If there are material findings, or if an immaterial finding affects this subcontract, the Subcontractor will provide the full audit report, including the specific audit finding(s), the Subcontractor’s response to the auditor’s finding including the plan for future corrective action and a follow-up letter after six months indicating the status of the corrective action plan.  Either the independent auditors’ report, or the substitute certification will be sent within 30 days of completion of the audit to: Director, Sponsored Programs-Financial Administration, Controller’s Office, P.O. Box 248106, Miami, Florida, 33124-1424, or fax to 305-284-4850.  American Recovery and Reinvestment Act (ARRA) spending requires specific identification in the Schedule of Federal Awards (SEFA), which is part of the A-133 audit schedules.
State of Florida Prime Awards:  

Subcontractors who expend $300,000 or more of State of Florida financial assistance in a fiscal year, are required to have a Fl. State single or project-specific audit for such fiscal year in accordance with Section 215.97, Florida Statutes; applicable rules of the Executive Office of the Governor and the Comptroller; and Chapter 10.650 (nonprofit and for-profit organizations), Rules of the Auditor General.  The Subcontractor agrees to provide Miami with copies of its independent Single Audit auditors’ report.  In cases of non-compliance with State of Florida laws and regulations, the Subcontractor will provide the specific audit finding(s) together with the Subcontractor’s response to the auditors’ finding including the plan for future corrective action and a follow-up letter after six months indicating the status of the corrective action plan.  The independent auditors’ report, will be sent within 30 days of receipt to: Director, Sponsored Programs-Financial Administration, Controller’s Office, P.O. Box 248106, Miami, Florida, 33124-1424, or fax to 305-284-4850.

X.  TERMINATION.  If at any time the Primary Agency terminates the Primary Award, this Subcontract shall also be terminated upon receipt by the Authorizing Official of the Subcontractor of written notice to that effect from Miami.

Either party may terminate this agreement upon thirty (30) days written notice to the other. 

In the event of such terminations, Subcontractor shall take all reasonable steps to cancel further costs in connection with this Project.  Subcontractor shall be entitled to reimbursement for costs and non-cancelable obligations incurred prior to the effective date of termination, except in no event shall such reimbursement exceed the total amount stipulated in section V. 

Within sixty (60) days after termination, Subcontractor shall submit a final invoice to Miami for review and upon approval by the Miami Principal Investigator and subsequent submission of the invoice to the Accounts Payable Office, Miami shall promptly make payment to Subcontractor of the amount due. 
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XI.  ASSIGNMENT.  This Subcontract may not be assigned by the Subcontractor in whole or in part without the prior written consent of Miami.

XII. LIABILITY.  Each party shall be solely responsible for the payment of any and all claims for loss, personal injury, death, property damage, or otherwise, arising out of any act or omission of its employees or agents in connection with the performance of its obligations under the agreement.  Each party agrees to indemnify and hold the other party harmless from any and all claims, loss, damages, costs and expenses, including attorney fees through the appellate levels (the “Indemnifying Party”), made against or incurred by the other party (the “Indemnified Party”) arising out of the Indemnifying Party’s performance of its obligation under this agreement, or arising out of any act or omission of the Indemnifying Party.
The Subcontractor further agrees to obtain and keep in force during the term of this agreement, comprehensive general liability insurance, endorsed to include contractual liability with a minimum limit of one million dollars ($1,000,000) combined single limits (CSL), in a company satisfactory to Miami.  In addition, the Subcontractor shall comply with its State statutory limits of workers compensation.  Miami, its board of directors, officers, and employees shall be named additional insured on Subcontractor’s policy.  A Certificate of Insurance or self-insurance shall be supplied to Miami upon execution of this Agreement.

XIII.  INDEPENDENT CONTRACTOR.  The Subcontractor agrees that it is an independent contractor and not an agent, employee of, partner, or joint venture with Miami.

XIV.  CLASSIFIED, RESTRICTED AND PROPRIETARY DATA.  Miami agrees to apprise Subcontractor in writing as to any information or items made available as part of this Subcontract which are classified, restricted or proprietary data either in United States Government classifications or according to Miami’s classification. The Subcontractor agrees that any such classified, restricted or proprietary data will not be disclosed to other parties without express approval, in writing, from Miami.  The Subcontractor further agrees that any such material, if furnished, will be returned to Miami at its request or upon termination of this agreement.

XV.  APPLICABLE LAW.  This Subcontract shall be governed by and in accordance with the laws of the State of Florida.

XVI. INVENTIONS AND DISCOVERIES.  

1. Definitions

a. "Intellectual Property" means all forms of intellectual property under the laws of any state or country including, but not limited to, patentable inventions, patentable plants, copyrightable works, mask works, novel plant varieties, trademarks, service marks and trade secrets.

b. "Subcontractor Intellectual Property" means Intellectual Property invented, developed, created or discovered solely by one or more employees of Subcontractor in the performance of this Agreement.

c. "Miami Intellectual Property" means Intellectual Property invented, developed, created or discovered solely by one or more employees of Miami in connection with performance of this Agreement.

d. "Joint Intellectual Property" means Intellectual Property invented, developed, created or discovered jointly by one or more employees of Subcontractor in the performance of this Agreement and one or more employees of Miami in connection with performance of this Agreement. 
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2. Ownership

a. Subject to the rights of the United States Government or any other sponsor and any limitations imposed by any applicable law or regulation, all right and title to Subcontractor Intellectual Property shall belong to Subcontractor and shall be subject to the terms and conditions of this Agreement; however, Miami shall have an irrevocable, fully paid up, royalty free non-exclusive license to use such Subcontractor Intellectual Property for Miami's internal research and educational purposes only.

b. Subject to the rights of the United States Government or any other granting agency, all right and title to Miami Intellectual Property shall belong to Miami and shall not be subject to the terms and conditions of this Agreement.

c. Subject to the rights of the United States Government or any other granting agency, all right and title to Joint Intellectual Property shall belong jointly to Subcontractor and Miami.  Subcontractor and Miami shall enter into good faith negotiations to agree on the procedure to be used for the protection of Joint Intellectual Property and commercialization of the Joint Intellectual Property.

d. Nothing in this agreement shall affect the ownership rights either party may have to Intellectual Property previously owned by each party or not conceived or reduced to practice under this Agreement

Subcontractor shall provide Miami with written notice immediately upon discovering an Invention and Discovery made under this Agreement.

The following provision is applicable only if the Subcontractor is another University:

Notwithstanding any provision to the contrary in the Agreement, the Subcontractor shall retain the right to practice any Invention and Discovery developed hereunder for its own academic, non-commercial research and teaching purposes.

XVII. PROVISIONS OF THE PRIME AWARD.  All applicable provisions including representations, certifications and flow down clauses of the Prime Award, and those included in Attachment 1 shall be binding upon the Subcontractor and the Subcontractor agrees to comply with the same.  All required assurances of the Prime Award are incorporated herein by reference.  

XVIII. ENTIRE AGREEMENT, WAIVERS AND AMENDMENTS.  This Agreement and attachments hereto contain the entire Agreement between the two parties.  All modifications must be in writing and signed by the Principal Investigators AND the Authorized Officials of Miami and Subcontractor.  No oral agreements or conversation with an officer or employee of either party shall affect or modify any of the terms and conditions of this Agreement. 
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   MIAMI

_______________________________________
   _____________________________________

Principal Investigator Signature


   Principal Investigator Signature

_______________________________________
   _____________________________________

Name and Title

  

Date
   Name and Title


Date

_______________________________________
   _____________________________________

Authorizing Official Signature


   Authorizing Official Signature




_______________________________________
   _____________________________________


Name and Title

  

Date
   Name and Title


Date
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Applicability of US Office of Management and Budget (OMB) Cost Principles and Circulars

The following OMB circulars prescribe the cost accounting policies associated with the administration of Federal awards by non-profit organizations, States, local governments, and Indian tribal governments.  Federal awards include Federal programs and cost-type contracts and may be in the form of grants, contracts, and other agreements.

· OMB Circular A-87, “Cost Principles for State, Local and Indian Tribal Governments”

· OMB Circular A-21, “Cost Principles for Educational Institutions”

· OMB Circular A-122, “Cost Principles for Non-Profit Organizations”

The cost principles applicable to a non-Federal entity apply to all Federal awards received by the entity, regardless of whether the awards are received directly from the Federal Government or indirectly through a pass-through entity.

Grants/Contracts Most Common Required Provisions

The following provisions are incorporated in the Subcontract and the Subcontractor agrees to abide by them. Although these are the most common of the governmental provisions, there may be others that are applicable and must be followed by the Subcontractor.  If Subcontractor issues any grants or contracts under this Agreement, the following provisions must be incorporated in those grants or contracts.

1. Equal Employment Opportunity – Executive Order (E.O.) 11246, "Equal Employment Opportunity," as amended by E.O. 11375, "Amending Executive Order 11246 Relating to Equal Employment Opportunity," and as supplemented by regulations at 41 CFR part 60, "Office of Federal Contract Compliance Programs, Equal Employment Opportunity, Department of Labor."

2. Rights to Inventions Made Under a Contract or Agreement – If this Subcontract is for the performance of experimental, developmental, or research work and it is funded by federal funds, the rights of the Federal Government to any invention prevail in accordance with 37 CFR part 401, "Rights to Inventions Made by Nonprofit Organizations and Small Business Firms Under Government Grants, Contracts and Cooperative Agreements," and any implementing regulations issued by the awarding agency.

3. Clean Air Act (42 U.S.C. 7401 et seq.) and the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.), as amended – If this Subcontract is for amounts in excess of $100,000 the recipient agrees to comply with all applicable standards, orders or regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401 et seq.) and the Federal Water Pollution Control Act as amended (33 U.S.C. 1251 et seq.).  Violations shall be reported to the Federal awarding agency and the Regional Office of the Environmental Protection Agency (EPA).

4. Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) - If this Subcontract is for $100,000 or more, Subcontractor affirms and certifies that it will not and has not used Federal appropriated funds to pay any person or organization for influencing or attempting to influence an officer or employee of any federal or state agency, a member of Congress, officer of employee of Congress, or an employee of a member of Congress in connection with obtaining any Federal or State contract, grant or any other award covered by 31 U.S.C. 1352.  In addition, Subcontractor agrees to disclose to Miami any lobbying with non-federal or non-State of Florida funds in connection with obtaining the attached agreement.

5. Debarment and Suspension (E.O.s 12549 and 12689) – The Subcontractor affirms that none of its principal employees have been disbarred or suspended in accordance with EO12549 and 12689.  In addition, Subcontractor will not issue a contract under this Agreement to parties listed on the U.S. General Services Administration (GSA) “List of Parties Excluded from Federal Procurement or Nonprocurement Programs”.  This list contains the names of parties debarred, suspended, or otherwise excluded by agencies, and contractors declared ineligible under statutory or regulatory authority other than EO 12549.

6. Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333) - Where applicable, all contracts awarded by recipients in excess of $2,000 for construction contracts and in excess of $2,500 for other contracts that involve the employment of mechanics or laborers shall include a provision for compliance with Sections 102 and 107 of the Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333), as supplemented by Department of Labor regulations (29 CFR part 5). Under Section 102 of the Act, each contractor shall be required to compute the wages of every mechanic and laborer on the basis of a standard work week of 40 hours. Work in excess of the standard work week is permissible provided that the worker is compensated at a rate of not less than 1 ½ times the basic rate of pay for all hours worked in excess of 40 hours in the work week. Section 107 of the Act is applicable to construction work and provides that no laborer or mechanic shall be required to work in surroundings or under working conditions which are unsanitary, hazardous or dangerous. These requirements do not apply to the purchases of supplies or materials or articles ordinarily available on the open market, or contracts for transportation or transmission of intelligence.

The following sections are applicable to construction and renovations grants and contracts:

1. Copeland "Anti-Kickback" Act (18 U.S.C. 874 and 40 U.S.C. 276c) – If the attached agreement is in excess of $2,000 and for the purposes of construction or repair Subcontractor agrees to comply with the Copeland "Anti-Kickback" Act (18 U.S.C. 874), as supplemented by Department of Labor regulations (29 CFR part 3, "Contractors and Subcontractors on Public Building or Public Work Financed in Whole or in Part by Loans or Grants from the United States").  The Act prohibits from inducing, by any means, any person employed in the construction, completion, or repair of public work, to give up any part of the compensation to which he is otherwise entitled.  

2. Davis-Bacon Act, as amended (40 U.S.C. 276a to a-7) - When required by Federal program legislation, all construction contracts of more than $2,000 must comply with the Davis-Bacon Act (40 U.S.C. 276a to a-7) and as supplemented by Department of Labor regulations (29 CFR part 5, "Labor Standards Provisions Applicable to Contracts Governing Federally Financed and Assisted Construction").  Under this Act, contractors are required to pay wages to laborers and mechanics at a rate not less than the minimum wages specified in a wage determination made by the Secretary of Labor.  In addition, contractors shall be required to pay wages not less than once a week. 
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